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The Supreme Arbitration Court explained provisions  
of the Russian Civil Code regarding lease

The ruling clarified some of the problematic issues of 
application of the legislation which almost every owner 
of the real property items and every tenant come 
across.  In particular, the Supreme Arbitrazh Court of 
the RF explained how to prolong lease contracts effect 
to respect of the state-owned property, whether it 
is possible to enter into contracts before putting the 
building into operation and state registration of the 
property title, how it influences the rent, etc. 

A part of the property may be leased
The SAC Plenum ended a discussion on whether it 
is possible to lease part of the property (item). In 
accordance with the ruling, article 607 of the Civil Code 
of the RF does not restrict the right of the parties to 
enter into such agreement which entitles to use part of 
the item.  If the contract for lease of part of the land plot  
or any other property item is concluded for a period not 
less than a year then the encumbrance shall be created 
over the whole property. 

The cadastral certificate is not needed  
for the registration of contract for lease of part  
of the premises 
Pursuant to part 3 article 26 of the Federal law of 
21/07/1997  No. 122-FZ “On the state registration of 
rights to the real property and transactions with it”,  if 
only part of the property is leased the lease contract must 
be submitted for registration together with cadastral 
certificate of the premises containing the information on 
the area of the leased property.  In its letter of 09/07/2012 
No. 14-3117/12 the Russian State Register explained 
that part of the premises as a subject of the deal shall 
be identified for the purposes of state registration by 
the authorized agencies (organizations) during cadastre 
entry (and during transition period - at the time of state 
technical registration). In accordance with the court 
practice if individuals agree on boundaries of the leased 
part of premises for the purposes of state registration, 
it does not imply its proper description (identification), 
as the information on the real property is entered into 
the Unified State Register of Rights to Real Estate and 
Transactions therewith only on the basis of documents 
issued by the competent authorities.  
However, the Plenum of the SAC took an opposite 
stand.  If the rights of the landlord to the premises (as 
well as to the land plot, building or construction) a part 
of which is rented out have already been registered 
with the Unified State Register of Rights to Real Estate 
and Transactions therewith,  the parties may submit 

to registration authorities a document signed by them 
which contains a graphic or textual specification of that 
part of the premises which will be used by the tenant.  
Consequently if the parties agreed upon the subject-
matter of the agreement, it is illegal to refuse to register 
the lease contract due to failure to provide the relevant 
cadastral certificate. 
The Plenum also found that if the leased item had not 
been properly identified in the lease contract, but the 
contract had been performed by the parties (for example, 
if part of the premises had been actually provided to the 
tenant and the tenant used it), the parties shall not be 
entitled to challenge the validity of such contract on the 
bases related to identification of the leased item.   

The lease contract may be concluded  
with regard to the property which is not  
the landlord’s property yet
The SAC affirmed the validity of the lease contract 
entered into with regard to property  which was not 
legally owned by the landlord at the time of conclusion.  
If the landlord who assumed an obligation to transfer 
such property to a tenant failed to fulfil its obligation 
(including if the property was not created by him or 
acquired from the third party) he will be obliged to 
compensate damages incurred by the tenant.  The 
difference between the rent payments set out by the 
lease contract and the market rent rate of that area may 
be collected from such landlord as damages.

The lease contract may be concluded before  
the building is officially put into operation 
The SAC solved the long-term problem of the landlords 
leasing their property in the projects under construction.  
Till the present time the developers were forced to use 
complicated forms of preliminary agreements in order 
to  disguise the actual relations.  Now the parties to such 
contracts can avoid a lot of difficulties: the SAC explained 
that the contract shall not be deemed to be invalid if 
the permission to put the construction into operation 
has not been obtained by the moment of the lease 
contract conclusion. However, parties found responsible 
of operating the capital construction project without 
the relevant permission will be imposed the applicable 
administrative sanctions.   
The Plenum also noted that the provision of the leased 
property to the tenant before putting it into operation for 
repair and finishing work does not violate the provisions 
of the RF Urban Planning Code. 

On 25/01/2012 the Plenum of the Supreme Arbitration Court issued a ruling «On introduction of amendments into the 
ruling of the Plenum of the Supreme Arbitration Court  (SAC) of 17/11/2011 No. 73  «On certain aspects of application of 
the Civil Code rules on the lease contracts».
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However, any lease contract concluded with regard to 
buildings erected without proper legal authorization 
shall be deemed null and void.  

The rent may be changed within a year,  
but a unilateral change may be considered  
as an abuse of right
Pursuant to c. 3 article 614 of the Civil Code of the RF 
except as otherwise provided by the lease contract  the 
amount of rent may be increased as agreed by the parties 
but not more often than once a year.  The SAC explained 
that as this provision is optional the parties to contract 

may  specify other minimal terms (more often that once 
a year) for revision of the rent, even if the lease contract 
itself does not provide for possibility to increase rent.  

However, if the lease contract entitles the landlord to 
change the rent unilaterally, the rent may be changed 
more often than once a year.   

The newapproach of the Supreme Arbitration Court to 
lease disputes resolution may be and should be used 
by the market participants when structuring their 
contractual relations, as well as when resolving the 
disputes  arisen from the earlier concluded contracts.
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